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Executive Summary: One in six adults in California experience a mental illness, but up to 63% 
may not receive mental health services (California Health Care Foundation 2018). The 
treatment gap is even larger for people with substance use disorders (SUDs), and lack of 
treatment can lead to increased rates of suicide, homelessness, and incarceration (Weiner 
2019a). Mental health parity laws require health insurance companies to cover mental and 
physical health services equally. These laws have helped reduce individual costs for mental 
health and SUD treatment (Ettner et al. 2016), but recent reports emphasize that California has 
not yet achieved full parity (Davenport, Gray, and Melek 2019; Parity Track 2019a; Weiner 
2019b). Insurers commonly circumvent parity laws when denying behavioral health claims 
due to lack of “medical necessity,” a determination created by the insurer that lacks sufficient 
government oversight. We identify three issues with definitions of medical necessity and 
propose policy solutions that will 1) align medical necessity criteria with current 
scientific and medical standards, 2) regulate the influence of financial self-interest in 
assessing medical necessity, and 3) improve transparency of medical necessity criteria 
to clients. These solutions will help increase access to equitable, client-centered behavioral 
health care in California. 

 
I. Introduction  
Both federal and California mental health parity laws 
require that behavioral and physical health 
conditions be covered equally. Yet, recent reports 
highlight that the gulf between mental and physical 
health coverage in California is worsening 
(Davenport, Gray, and Melek 2019; Parity Track 
2019a). Insufficient coverage means that mental 
health services are often only provided once 
symptoms have reached crisis levels, frequently 

either at emergency centers or in state prisons, and at 
great cost to taxpayers (Weiner 2019a; Stanford 
Justice Advocacy Project 2017; Jarkon 2020). In its 
2019 Wit et al. v. United Behavioral Health decision, 
the District Court of Northern California noted 
disparities in accessing and receiving coverage for 
mental health needs, citing multiple instances of 
noncompliance with existing laws and generally 
accepted standards of care (Erman and Kolsrud 
2019). 
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Governor Newsom and his top mental health advisor 
have emphasized the need for a review of parity 
enforcement, including in the provisional 2020 
budget (Weiner 2019b; Office of the Governor 2020). 
The California Assembly recently passed a resolution 
(ACR-98, 2019) calling for relevant state agencies to 
ensure that insurers comply with parity laws. 
Additionally, in January 2020 two Senate bills (SB-
854, SB-855) were introduced that aim to expand the 
treatments covered under parity laws and reduce 
barriers to accessing treatment (The Kennedy Forum 
2020). In light of these recent efforts and of increased 
mental health needs related to the COVID-19 
pandemic and calls for justice in policing, it is 
imperative to develop policy addressing mental 
health parity. 
 
Many factors contribute to lack of mental health 
parity in California, including insufficient 
enforcement, a shortage of mental health care 
providers, and a decentralized mental health care 
system (Weiner 2019a). While there has been some 
success in enforcing parity through “Quantifiable 
Treatment Limits” (such as co-pays and visit limits), 
it remains challenging to regulate the use of “Non-
Quantitative Treatment Limits,” particularly medical 
necessity determinations. Criteria for necessity are 
currently defined by insurers and are notoriously 
variable and inconsistent. This is reflected in higher 
rates of private insurer claim denials due to lack of 
medical necessity for mental health (29%) and SUD 
services (18%) when compared to physical medical 
care (14%) (National Alliance on Mental Illness 
2015). Such denials contribute to clients seeking out-
of-network care for mental health symptoms and 
SUDs at higher rates than for physical conditions: 
Californians are 4-8 times more likely to go out-of-
network for mental health office visits (Davenport, 
Gray, and Melek 2019). 
 
Addressing limitations and inconsistencies in 
medical necessity definitions is critical to achieving 
mental health parity in California. We identify three 
major issues with how medical necessity in 
behavioral health care is determined, assessed, and 
communicated, and propose policy solutions to 
address each of them. 

II. Issue 1: Medical necessity criteria do not align 
with current scientific and medical standards 
Scientists and clinicians have learned a great deal 
about mental illness since the passage of the Mental 
Health Parity Act in 1996. The California Mental 
Health Parity Act (1999) specified nine severe mental 
illnesses covered under parity in California but 
excluded SUDs. Later, the federal Mental Health 
Parity and Addiction Equity Act (2008) expanded 
parity to cover treatment for SUDs. However, other 
mental illnesses that can significantly affect peoples’ 
lives, such as generalized anxiety disorder, remain 
uncovered by parity law in California. Even for 
covered illnesses, insurers are not required to consult 
mental health professionals or current medical 
standards in determining “medical necessity,” 
resulting in a gap between current scientific 
understanding and the coverage available for mental 
health care services (Rosenbaum et al. 2003). 
 
i. Policy recommendation: Medical necessity criteria 
must be determined by licensed behavioral health 
professionals in accordance with current scientific and 
medical guidelines.  
If an insurer offers mental health benefits, it must 
defer to licensed behavioral health professionals to 
define and evaluate its medical necessity criteria. 
Medical necessity criteria should align with current 
understanding of mental illness and SUDs. Illinois 
recently passed legislation along these lines (SB-
1707, 2018) that designated the latest version of the 
Diagnostic Statistical Manual of Mental Disorders 
from the American Psychiatric Association as a 
reference for general mental illnesses, and the 
American Society of Addiction Medicine Criteria as a 
reference for serious mental illnesses and SUDs. 
Notably, Colorado, New Jersey, and Tennessee also 
recently passed legislation addressing parity (Roy 
2019; Parity Track 2019b; Parity Track 2019c). 
 
Advantages  
Aligning medical necessity criteria with current 
medical standards would expand the number of 
mental health conditions covered by insurance, and 
clients would be able to access covered care before 
their symptoms reach crisis levels, resulting in better 
and less costly care overall (Weiner 2019b). Using 
licensed behavioral health professionals would also 
ensure that the appropriate health experts are 
reviewing claims. 
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Disadvantages  
Insurers might decide to not offer mental health 
benefits to avoid having to cover additional services. 
They might also pass on the cost of the additional staff 
required to meet these standards to clients. If 
insurers did provide mental health benefits for a 
broader range of conditions, the mental health care 
system might experience a large influx of people 
seeking treatment and be pushed beyond its capacity. 
Policies to improve medical necessity determinations 
must therefore be accompanied by policies to expand 
the behavioral health care workforce. 
 
III. Issue 2: Cost considerations inappropriately 
influence determinations of medical necessity 
Violations of mental health parity often result from 
insurance companies attempting to reduce costs. 
Currently, insurers use a complex, multi-dimensional 
approach in determining medical necessity that 
includes assessing the cost of the treatment 

(Rosenbaum et al. 2003). For example, insurers can 
use a “fail-first” strategy, in which the insurer will 
cover a more expensive treatment only after the 
client has first failed at a cheaper treatment (Dangor 
2019). Few regulations exist to limit insurers from 
acting out of financial self-interest even where doing 
so might affect client well-being. In the Wit case, the 
court found that the medical necessity guidelines 
created by United Behavioral Health were “infected” 
by the financial incentives of the company (Erman 
and Kolsrud 2019). Regulators and clients lack 
sufficient transparency to ascertain how insurers 
assess medical necessity for individual cases and the 
extent to which cost is considered. Lack of 
transparency advantages insurers at the expense of 
clients and can allow financial self-interest to overly 
influence treatment coverage decisions. 
 
i. Policy recommendation: Require that each claim 
denial be accompanied by a detailed explanation of 
why the treatment was not considered medically 
necessary.  
Insurers should be required to provide explanations 
for each claim denial detailing how the decision was 
determined. This disclosure would address each 
factor, including cost, used to assess the claim and 
should reference what steps were taken to consider 
the provider’s recommendations for the client. This 
explanation should be made available promptly to 
both the client and provider. 
 

Advantages  
This proposal would increase transparency in how 
insurers determine medical necessity and how 
provider-recommended treatments are reviewed. 
Decision statements would provide clarity to 
providers, clients, and their families, who are often 
frustrated by their lack of understanding around why 
a claim was denied (National Alliance on Mental 
Illness 2015). It would also give providers a better 
understanding of how their recommendations for 
clients are considered by insurance companies and 
would create a record of medical necessity practices 
used by insurers. This record could help 
disincentivize the prioritization of financial self-
interest over other factors as described in the Wit 
case (Erman and Kolsrud 2019). Furthermore, such a 
record would provide evidence for clients who file an 
appeal based on violation of parity laws. Importantly, 
this policy recommendation does not place undue 
burden on the insurer as it does not ask for any 
change to their system but only requests 
transparency around their existing practices. 
 
Disadvantages  
This proposal does not change any of the existing 
practices used by insurers, and there is no guarantee 
that increased transparency would discourage 
prioritizing financial self-interest. A more drastic step 
would be to prohibit the use of cost in determining 
medical necessity altogether. However, this would 
likely meet with strong opposition from insurers and 
would be difficult to implement. In addition, although 
this proposal would alleviate client frustration with 
unexplained claim denials, it is not a solution to the 
claim denial itself, and the client is still burdened with 
finding alternative care. Lastly, this proposal does not 
recognize the client’s autonomy in determining the 
best treatment option for them, in consultation with 
their health care provider. 
 
IV. Issue 3: Insurers do not provide sufficient 
information on medical necessity criteria to 
clients 
Currently, clients often lack sufficient information 
about the coverage provided by insurers to make an 
informed decision when choosing a plan. A recent 
report found that clients shopping for insurance 
plans through Affordable Care Act marketplaces 
struggled to find publicly available information on 
plan coverage details and that available 
documentation was often complex or vague (National 
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Alliance on Mental Illness 2015). Given that mental 
illness and SUD stigma still prevents many people 
from seeking care in the first place, it is particularly 
important to remove barriers to care by providing 
supportive communication to help people navigate 
access to treatment (McGinty et al. 2018). 
 
i. Policy recommendation: Require insurers to institute 
a ‘cooling off’ period to review plan coverage details 
before purchases are finalized.  
During the cooling off period, the policyholder would 
be covered, able to fully review the terms of the 
policy, and able to rescind the policy without 
consequence. During this period, clients would be 
able to consult a designated state office or unit (‘the 
Advisory Unit’) regarding the plan’s coverage. To 
ensure that clients are aware of this resource, 
insurers should be required to provide clients with a 
dedicated document summarizing their rights, noting 
the cooling off period, and listing the Advisory Unit’s 
contact information. We propose that the Advisory 
Unit be housed in the Office of the Patient Advocate at 
the California Health & Human Services Agency, 
which is well suited for the purpose because it is 
consumer-oriented and already acts as a point of 
convergence for the California health insurance 
system. The Advisory Unit should include staff 
specializing in behavioral health care and coverage. 
 
Advantages  
Cooling off periods are instituted in other contractual 
arrangements, including under the Truth in Lending 
Act, and other countries have instituted cooling off 
periods for health insurance (Health Insurance 
Authority 2020; Office of the Commonwealth 
Ombudsman 2020). This approach gives clients the 
time and opportunity to navigate complex 
documentation and pose questions before purchases 
are finalized. Providing this extra time is not only 
beneficial to individual clients but also acts as an 
inducement to insurers to communicate coverage 

details more clearly and to better adhere to parity 
laws. In short, better-informed clients keep insurers 
more honest. 
 
Disadvantages  
Staffing and running the Advisory Unit would require 
dedicated personnel and resources. Given that 
multiple state agencies are already involved in 
overseeing health insurance in California, the 
addition of the Unit may seem extraneous. However, 
it is precisely the complex and multi-faceted nature of 
California’s system that makes a central resource 
dedicated to clients necessary. 
 
V. Conclusions 
Mental health parity has been law in California since 
1999 and at the federal level since 2008, but it has not 
been achieved in practice. Numerous legislative 
attempts to strengthen enforcement of parity have 
failed (Weiner 2019b). The lack of regulation around 
how insurers determine and assess medical necessity 
underlies many of the structural inequities in access 
to mental health and SUD treatment.  
 
We believe the three recommendations outlined here 
would help rectify some of these existing parity 
violations. First, requiring insurers to use licensed 
behavioral health professionals and medical 
references in determining necessity criteria would 
ensure that criteria align with current scientific and 
medical standards. Second, requiring insurers to 
provide detailed justifications for claim denials 
would disincentivize insurer financial self-interest. 
Lastly, instituting a cooling off period before plans are 
finalized would improve clients’ ability to 
comprehend their insurer’s medical necessity 
criteria. It is high time for California to bridge the gap 
between coverage of behavioral and physical health 
care. Updating medical necessity standards for 
behavioral health interventions is an important step 
towards achieving mental health parity in California. 
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